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dienum non laedas." Bassett v. Manufacturing Co., 43 N. H. 569; Swett v. 
Cutis, 50 N. H. 439; Stillwater Water Co. v. Farmer, 89 Minn. 58; Forbell 
V. City of New York (1900), 164 N. Y. 522; Katz v. Walkinshaw (1903), 141 
Cal. 116; Gagnon v. French Lick Spring Hotel Company (1904), 163 Ind. 
687; Erickson v. Crookston Waterworks, P. & L. Co. (1907), 100 Minn. 481, 
6 L. R. A. 266; see 2 Mich. L. Rev. 403. Som« of the states which hold 
to the reasonable use doctrine do so from the necessity of conditions. In 
many parts of California if one put down a well and appropriated the sub- 
terranean percolating waters that would otherwise have reached another's 
land he would thereby render that land valueless. A respectable number 
of courts, however, apply the reasonable use rule where conditions do not 
make it a necessity. 

Wills — Execution — Competency of Executor as Witness. — Subscribing 
witness was an executor of the will and a trustee and officer in the church 
to which a portion of the income and ultimately a part of the corpus of the 
estate was by said will directed to go. He likewise held an option to buy 
certain stock in a corporation, which stock was part of the trust fund created 
for said charitable use. He was one of two trustees to whom same stock 
was given in trust to vote at corporate elections, and a part of his duty as 
such was to pay dividends received thereon to the charity named. He was 
likewise a stockholder and director, as well as an officer and employee, in 
aforesaid corporation. Held, that he had such an interest as to disqualify 
him as a witness to the will, under the provisions of Act of April 26, 1855 
(P. L. 332, § 11), requiring that a will containing a bequest to charity be 
"attested by two credible and at the time disinterested witnesses." In re 
Kessler's Estate {Appeal of Stewart et al.) (1908), — Pa. St. — , 70 Atl. 770. 

Although in the earlier cases on this subject decided in Pennsylvania there 
was some conflict, the law has long been settled in this state and contrary to 
this holding. Snyder v. Bull (1851), 17 Pa. St. 54 (5 Harris), decided before 
the passage of Act supra; Combs' and Hankinson's Appeal, 105 Pa. St. 155; 
In re Jordan's Estate (1894), 161 Pa. St. 393, 29 Atl. 3; Appeal of Bear, Id. 
This decision is interesting, however, not because it will at once change 
the settled rule in Pennsylvania and in the majority of the other states that 
an executor has not such an interest as to disqualify him as a subscribing 
or attesting witness to the will wherein he is so nominated, but rather because 
of the court's refusal to be governed by the theory on which most of the 
previous decisions on the subject have been predicated. It has been held 
that one appointed executor by a will is not a competent subscribing witness 
to it on the ground that he is interested. Rood, Wills, § 314, and cases there 
cited. But, as Mr. Rood points out, the weight of authority is contrary to 
this view. The theory of these latter cases, in most instances decided under 
a statute similar to the Pennsylvania act, is that an interest such as to dis- 
qualify must be present, certain and vested, not an uncertain, remote or con- 
tingent interest, — in short, the executor can only be disqualified by having a 
substantial legal interest. To follow this theory, practically the test usually 
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applied to test the competency of any witness in a legal proceeding, results 
manifestly, if carried to its logical conclusion, in a nullification of the spirit 
and intent of the statute; for it may be said that a witness to a will never 
has a certain, present or vested interest, i. €., a substantial legal interest at 
the time of the signing, inasmuch as the testator may af any time subsequent 
thereto and prior to his decease revoke his will, the provisions of which, then, 
might never become eflfective. The purpose of legislation such as the Act 
supra is to preclude, if possible, the chance that a testator may be unduly 
solicited, importuned or influenced at the time of the making and execution 
of his will, and led to make a bequest or devise to a charity or an individual 
contrary to his natural intent. Its purpose is the same as that of the statutory 
provisions which declare a gift to charity void if made a certain time (30 
days or more) before the donor's death. As in construing remedial statutes 
the purpose of their enactment must be borne in mind, the theory here 
advanced seems preferable if substantial justice is to be done. These various 
points the court (Exkin, J.) makes in the opinion, and while any court 
dealing with facts so startling as here would be expected to find a like decree, 
yet the means by which the decision is reached are worthy of consideration 
in future trials of such cases. We have here a theory which seems likely 
to disturb a portion of the law of wills which might almost have been deemed 
settled. 



